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Foreword
Implement OECD agreements on minimum tax, adapt EU law
Before the end of 2022, the European Commission wants to present a proposal for a
directive on how the global minimum tax for large multinational enterprises negotiated
internationally by the OECD should be implemented in the EU. The Commission will closely
follow the OECD's ideas.
The way in which the EU implements the global minimum tax will also determine the level
of bureaucracy that will be associated with it for member states and companies. The
degree of legal uncertainty, the subsequent susceptibility to disputes and the danger of
double taxation associated with such a profound intervention in international corporate
taxation will also be decisively shaped by the implementation in the EU.
Our study examines how the EU can best address these risks. It expressly advocates implementation via an EU directive, above all because this path avoids the distortions that
would certainly be associated with purely domestic implementation. It is also correct that
the EU does not want to deviate from the OECD's negotiation result. However, it is also
clear that it needs an implementation mechanism that allows it to adopt internationally
agreed further developments of the rules on the global minimum tax in a simplified procedure in the future.
In addition, our study argues that the adoption of the OECD agreements should not be the
end of the matter. Insofar as existing EU tax directives are incompatible with minimum tax
rules, they should be adapted. Insomuch as European law provisions against tax avoidance
are maintained, which pursue the same goal by other means for all companies, member
states should be allowed to exempt from such provisions those companies that are subject
to the global minimum tax.

Bertram Brossardt
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Summary of the results

1 Summary of the results
An EU directive offers opportunities for an efficient implementation of the
OECD minimum tax in the EU with few adverse effects
The worldwide minimum tax is a building block of the OECD's tax policy. This policy aims to
strengthen international tax standards, set rules for international tax competition and better connect tax law systems internationally.
The complex set of rules on the global minimum tax is intended to ensure that profits of
multinational enterprises with a turnover of more than 750 million euros are taxed at a
minimum of 15 percent and that it is no longer worthwhile for companies to relocate business or profits because of a lower level of taxation in one location.
The international minimum tax brings special challenges
With global minimum taxation, multinational enterprises face particular challenges. New
instruments such as the Income Inclusion Rule, which is at the heart of the global minimum tax rules, and the Undertaxed Payment Rule require new data and processes within
companies to be able to determine tax bases, regardless of whether a tax burden actually
arises.
Furthermore, legal uncertainties are undesirable but likely, especially in the first years
after the introduction of the new regulations and as a consequence of adjustment actions
by the states. In addition, there is the risk of double taxation due to overlaps with existing
related legal provisions.
The EU can and should counteract associated risks in implementation
In order to achieve the desired political goals with as adverse effects as possible, avoidable
compliance burdens and double taxation risks must be excluded as far as possible within
the framework of the implementation of international requirements in the EU. In addition,
it is important to quickly establish the greatest possible planning certainty.
The EU legal framework itself must also be taken into account and partially adapted
For parts of the discussed regulations of the global minimum taxation, there are concerns
regarding their compatibility with the EU Fundamental Freedoms. Moreover, there are
overlaps with the scope of existing directives. Therefore, a directive is indispensable for
the harmonized implementation of the global minimum taxation within the EU; purely
domestic actions are not sufficient. In particular, implementation by a directive alleviates
any concerns regarding the possible incompatibility of global minimum taxation with European primary law.
In addition, the design of the directive offers the possibility of resolving overlaps with
other existing directives and preventing a mandatory coexistence of controlled foreign
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company regimes (CFC-regimes) and global minimum taxation. Finally, a stable and uniform EU-wide harmonized regulatory core with flexibility in detail at member state level
provides planning certainty.
For the Directive to be practicable from a business perspective and for tax administrations,
it is important that it simultaneously achieves the following objectives:
– Implementation that is as close as possible to the OECD guidelines
– The use of an easily usable data basis
– The use of simplification options recognized at OECD level to minimize the number of
minimum tax returns required
– The comprehensive avoidance of double taxation through a broad definition of the
types of taxes covered (Covered Taxes)
– The availability and use of dispute resolution mechanisms
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2 The global minimum tax
Integration in the OECD tax policy and description
2.1 From the OECD-BEPS Project to the International Reallocation of
Taxation Rights and the Global Minimum Tax
The OECD, the G20 and numerous other countries (currently 141 members) joined forces
as early as 2012 in the Base Erosion and Profit Shifting (BEPS) project to strengthen international tax standards, set rules for international tax competition and better connect their
respective tax law systems. The aim of this project was to tax profits at the place of entrepreneurial activity and economic value creation. To this end, harmful tax competition
between states should be restricted and should be continued to be restricted and artificial
relocations with the sole aim of saving tax should no longer be possible. 1
A first milestone was the publication of the BEPS reports on 15 action points in 2015. For
example, country-by-country reporting was introduced, transfer pricing rules for intangibles were revised, tax incentive regimes were reviewed with regard to substance and
measures to neutralize the effects of hybrid arrangements were developed.
At the end of 2015, the taxation of the digital economy, summarized under action point 1,
was an open issue. After an initial attempt to work out indications of where the value creation of digital business models takes place until 2019, the narrative of exclusively digital
business models was overturned at the beginning of 2019: In January 2019, the policy note
"Addressing the Tax Challenges of the Digital Economy" was published for Action Item 1, in
which a two-pillar model was presented.
– Pillar 1 (Pillar One) deals with the extension and redistribution of taxation rights
between residence and market states. Initially, it was intended to have customercentric business models and business models with automated services to fall within the
scope of this pillar.
– Pillar Two aims at a global minimum taxation, which was mainly brought up by Germany and France. 2
Since January 2019, the papers have been further developed, for example with a work
program from May 20193 and two OECD Blueprints from October 2020, which have elaborated many technical details45. In June 2021, a narrow political consensus was reached at

Federal Ministry of Finance, Overview of the BEPS Project, https://www.bundesfinanzministerium.de/Content/DE/Standardartikel/Themen/Steuern/2017-06-07-beps-gewinnkuerzung-und-gewinnverlagerung.html
2 Cf. BMF, Joint Position Paper of Germany and France on the CCCTB Proposal of 19.6.2018 at http://go.nwb.de/idpj2.
3 Cf. Heidecke/Lappe/Pandeya-Koch/Wilmanns, IWB 2019, p. 931.
4 OECD (2020), Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint: Inclusive Framework on BEPS, OECD/G20
Base Erosion and Profit Shifting Project, OECD Publishing, Paris, https://doi.org/10.1787/abb4c3d1-en.
5 OECD (2020), Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint: Inclusive Framework on BEPS, OECD/G20
Base Erosion and Profit Shifting Project, OECD Publishing, Paris, https://doi.org/10.1787/abb4c3d1-en.
1
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G7 level on the framework of Pillar One and Pillar Two, on which a few sentences were included in the final communiqué. 6The consensus was reaffirmed by the G20 and the OECD
in July 2021 and concretized in a few pages. 7A further, still very rough concretization took
place in October 2021. 8
The reference to the business model in Pillar One has now been completely removed.
Instead, the scope of application is to be defined by the size of the groups. Further elaborations are open and expected for the end of 2021 (Pillar Two) and the beginning of 2022
(Pillar One). Until then, details are only available from the 2020 blueprints. However,
because these were published well before the political consensus in 2021, many things are
likely to be revised, deleted and reworded.

2.2 Regulatory object and objective
According to the OECD/G20 Inclusive Framework on BEPS, the two-pillar model9 is intended to ensure that the profits of multinational enterprises are taxed at a rate of at least
15 percent (Pillar 2) and that the taxing rights with regard to the profits of the largest and
most profitable multinational enterprises are partially redistributed (Pillar 1). At the same
time, unilateral measures to tax the digital economy, such as digital service taxes, are to be
frozen and abolished (standstill and removal). The goal of minimum taxation in Pillar 2 is
not
pursued through a worldwide harmonization of corporate tax rates, but through a package
of measures that provides jurisdictions with a set of instruments to identify tax burdens
that are perceived as too low at the level of the top group parent or, in certain cases, other
group companies, and to compensate them with additional burdens.
According to the concretization from October 2021, Pillar One provides that companies
with a global turnover of more than 20 billion euros and a profitability of more than ten
percent are covered. A limitation to digital business models is no longer envisaged. A lowering of the threshold to ten billion euros is to be examined seven years after implementation. In future, the affected companies are to pay tax on 25 percent of their pre-tax profits
above a return on sales of ten percent in the market states, regardless of whether or not a
tax presence already exists there as a legal entity or permanent establishment. The distribution among the market states could be based on turnover. If the turnover in a state is
less than one million euros, this state could be exempted from the right of taxation (socalled de minimis rule). The regulated financial industry and the commodities industry
should be excluded from Pillar 1.

https://www.bundesfinanzministerium.de/Content/EN/Downloads/2021-06-05-communique-G7-london.html, para. 16
See OECD/G20 Base Erosion and Profit Shifting Project: Addressing the tax challenges arising from the digitalisation of the economy, July 2021 Brochure.
8 See OECD/G20 Base Erosion and Profit Shifting Project: Two-Pillar Solution to Address the Tax Challenges Arising from the digitalisation of the economy, October 2021 Brochure.
9 See OECD/G20 Base Erosion and Profit Shifting Project: Two-Pillar Solution to Address the Tax Challenges Arising from the digitalisation of the economy, October 2021 Brochure.
6
7
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All multinational enterprises with a worldwide turnover of at least 750 million euros fall
under the scope of Pillar Two (global minimum tax). Through various mechanisms, a minimum taxation of 15 percent per jurisdiction in which the corporations are domiciled is to
be achieved. The shipping industry is to be exempted from Pillar Two.

2.2.1 The Income Inclusion Rule
The global minimum taxation is to be achieved through three different rules. At the centre
is the Income Inclusion Rule, which goes beyond classical controlled foreign company
regimes (CFC-regimes).
Figure 1

Income Inclusion Rule (IIR) - Example
German Parent
(UPE)

Tax rate: 10%
Foreign Subsidiary

Profit: 100
Tax: 10

Top-up tax to be paid in Germany:
Profit Local x (15% - Local Tax)  100 x (15% - 10%) = 5 (Top-up tax Germany)

According to the Income Inclusion Rule (IIR), profits of foreign group entities ("Constituent
Entities") are to be subject to a top-up tax 10at the level of the group parent company
("Ultimate Parent Entity" or "UPE")11 if the profits were charged with an effective tax burden of less than 15 percent. To determine the effective tax burden, the relevant taxes
("covered taxes")12 of the Constituent Entities are to be set in relation to the tax base

Cf. OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, published on 14.10.2020, p. 24, p. 25 f.
(para. 48 ff.): this term covers both the subsidiaries (hypothetically, if applicable) included in the consolidation and permanent
establishments.
11 Cf. OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, published on 14.10.2020, p. 24, p. 28
f., para. 62 ff.
12 Cf. OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, published on 14.10.2020, p. 45 ff, para.
127 ff.
10
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determined with adjustments from the profits according to financial accounting standards.13 All constituent entities of a jurisdiction are to be considered together ("jurisdictional blending"), but there is no aggregation across several jurisdictions. 14
If, as in the example in the illustration, the profit of a foreign subsidiary is only taxed at ten
percent, then a top-up tax of five percent is subsequently levied on the (here: German)
parent company. However, the example does not take into account the adjustment for
timing differences and the allowance for a return on substantial economic activity ("formulaic substance-based carve-out"). Both will have a significant role in practice.15

2.2.2 The Undertaxed Payment Rule
The IIR is supplemented by a rule that is to apply if no IIR is applied at the level of the
group parent company, e.g. because the state of residence has not yet introduced such a
rule. In this case, jurisdictions in which constituent entities are resident may apply the
Undertaxed Payments Rule (UTPR). Under the UTPR, an imputed share of the top-up tax is
allocated to the group companies (UTPR taxpayers) that make tax-deductible payments to
low-taxed constituent entities. 16
Figure 2

Undertaxed Payment Rule (UTPR) - Example

German group company
(Constituent entity)

Foreign group company
(constituent entity)

Tax
Ausland
rate: 10%
Steuersatz: 10%
Profit:
Profit:100
100
Tax:
Steuern
10 Ausland: 10

royalty
Calculation of the Top-up tax: 100 x (15% - 10%) = 100 x 5% = 5
Allocation of the share of the Top-up tax to Germany (and other UTPR-Taxpayer), in this example: full allocation to Germany,
non-deductibility of payments in Germany on a pro-rata level: (15% - 10%) / 15% x 100 = 33,3 (non-deductibility)
Additional tax in Germany: 33,3 x 15% = 5 – resulting in Top-up tax equal to 15% minimum taxation of foreign profit

In the example above, it is assumed that no IIR applies at the level of the parent company
because the state of residence has not implemented the regulations. The German subsidiary makes a payment to the parent company of 100. Assuming there were no other UTPR

Cf. OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, published on 14.10.2020, p. 51 ff, para.
154 ff.
14 Cf. OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, published on 14.10.2020, p. 72 ff, para.
248 ff.
15 Cf. OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, published on 14.10.2020, p. 83 ff, para.
286 ff.
16 Cf. OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, published on 14.10.2020, p. 123 ff.,
para. 457 ff.; in a second step, all UTPR taxpayers who have net intra-group expenditure can be allocated a share of the top-up tax.
13

Study November 2021
Global minimum tax - challenges for the EU

7

The global minimum tax

taxpayers, the entire amount of top-up tax would be allocated to the German UTPR taxpayer, but limited to the difference between the top-up tax rate (15 percent) and the
effective tax burden (here: ten percent multiplied by the deductible intercompany payments (here: 100). In the example above, a maximum of five percent of top-up tax would
thus be allocated to the German UTPR taxpayer. The collection would be achieved by limiting the deduction of business expenses.
The OECD's flowchart below describes the process steps and the coexistence of IIR and
UTPR: 17
Figure 3

Test steps for the coexistence of IIR and UTPR

2.2.3 The Subject to Tax Rule
Since the application of IIR and UTPR is obviously complex, the possibility was created,
especially for developing countries, to levy a withholding tax on interest and royalty payments made to a nominally low-taxed (below nine percent) company. This rule, known as
the subject to tax rule (STTR), supplements IIR or UTPR and is located at the level of double
taxation agreements.18 It allows the source state, as shown in the example, to levy a withholding tax on the difference between a taxation of nine percent and the actual nominal
taxation of the recipient (in this case four percent).

See OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, published 14.10.2020, p. 21.
Cf. OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, published on 14.10.2020, p. 150 ff,
para. 566 ff.
17
18
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Figure 4

Subject to Tax Rule (STTR) - Example

Deutsche Tochter

interest

Tax
Ausland
rate on
Steuersatz:
interest: 5%
10%
Tochter Ausland

Profit:
Profit:100
100
Tax:
Steuern
5 Ausland: 10

The foreign statutory tax rate is below the minimum tax for the STTR (9%). Germany is allowed to withhold an additional tax on
the gross payment: (9% - 5%) x 100 = 4

2.3 Relation to other regulations
Politically, the Pillar One and Pillar Two schemes are an intertwined set of regulations.
Technically, both regulations can be introduced independently of each other, but they do
interact with each other. At present, for example, it is still unclear how the redistribution
of taxing rights will affect the top-up tax, i.e. whether the taxes paid in the market states
will then also be considered as covered taxes for the respective jurisdiction.
The interactions with other existing regulations are considerable. Without claiming to be
exhaustive, the following areas are addressed in particular:
– Digital taxes: As part of the implementation of the OECD proposals, all digital taxes are
to be eliminated. The term "digital taxes" is undefined. It is necessary to define the digital taxes that are to be eliminated. It would be desirable to have an overview as an
annex to the final document of which regimes are to be defined as digital taxes and
abolished.
– Double taxation agreements: The double taxation agreements can exclude or limit the
taxation rights of individual states. Existing limitations must be reviewed, both with
regard to tax rates as well as with regard to the allocation of taxation rights.
– Financial Accounting Standards: Financial Accounting Standards are relevant to both
the question of profit determination (and thus the calculation of ETR) and the question
of consolidation (and thus the inclusion of companies as constituent entities). It is
unclear how differences between local standards such as HGB and the chosen consolidation standard such as IFRS are to be taken into account. Furthermore, there is a lack
of guidance on the consideration of deferred taxes and the inclusion of non-consolidated entities.
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– Existing deduction limitations: Various countries have adopted deduction limitations
for royalty and interest expenses, partly depending on the treatment of the payments
at the recipient. In Germany, royalty expenses are limited in deduction under further
conditions according to the license barrier of § 4j EStG if the payments are subject to a
harmful preferential regime at the recipient. In addition, non-deductiblity provisions
(in Germany: § 4k EStG) are common for cases of taxation mismatches (hybrid mismatches). The interactions of such regulations with the UTPR (but also the IIR) must be
taken into account.
– OECD Action Point 5: As part of the BEPS project, the OECD has provided guidance on
preferential regimes so that they can continue to be considered permissible (so-called
modified nexus approach). In the published reports on Action Item 5, there is an extensive annex on nexus-compliant regimes. In these regimes, tax rates below 15 percent
are also accepted if they are nexus-compliant. It should be ensured that through the
formulaic substance-based carve-out such regimes can remain applicable and result in
the desired promotion of research and development.
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3 General implementation issues
The implementation is not obligatory. The regulations are to be mutually
respected. The timetable for implementation is ambitious.
3.1 Implementation strategy of the OECD
The OECD work on Pillar Two has the status of a "common approach".19 This means that,
from the OECD's point of view, the member countries of the Inclusive Framework are not
obliged to implement the corresponding rules on the global minimum taxation. However,
(i) those countries that do implement such rules should adhere to the standards and interpretation proposals developed by the OECD and (ii) all countries should respect that such
rules are applied by other members of the Inclusive Framework.
Generally speaking, the OECD significantly expanded its previous role in international tax
policy at the latest with the BEPS project in the early 2010s. Whereas measures such as the
OECD Model Tax Convention and the commentary issued on it previously had at best an
indirect effect on the international tax law system, measures such as Action Point 220
(in the EU implemented by ATAD221) or Pillar 2 here22 are specifically aimed at encouraging
the OECD member countries and, beyond that, the members of the Inclusive Framework
to adapt their tax laws. However, the OECD (correctly) lacks the possibility to intervene,
since the OECD is not a supranational legislator and tax legislation touches on a core area
of state autonomy and - at least in democracies - requires democratic legitimation. 23
The BEPS project, in particular the measures to combat hybrid arrangements, and now Pillar 2, show that the OECD is responding to this circumstance through a dual strategy:
On the one hand, the broadest possible political consensus is sought within the Inclusive
Framework in order to increase political pressure for the implementation of the adopted
measures in as many states as possible.
On the other hand, the proposed regulations are designed in such a way that they function
as independently as possible from a worldwide implementation. To achieve this, mechanisms are envisaged that also work unilaterally or prevent circumvention of the measures,

See OECD/G20 Base Erosion and Profit Shifting Project: Two-Pillar Solution to Address the Tax Challenges Arising from the digitalisation of the economy, October 2021 Brochure, p. 8: "Rule status".
20 OECD/G20 Base Erosion and Profit Shifting Project: Neutralising the Effects of Branch Mismatch Arrangements, Action 2: 2015
Final Report.
21 Directive 2017/952/EU of 29.5.2017 amending Directive 2016/1164/EU as regards hybrid arrangements with third countries (OJ
EU 2017 No L 144 p. 1 / ATAD II).
22 Cf. Wassermeyer in Wassermeyer MA Preliminary Remarks, para. 34; Lehner in Vogel/Lehner, DBA, 7th Fundamentals of Agreement Law, para. 124a ff.
23 Cf. Borstell/Dworaczek in Vögele/Borstell/Bernhardt, Verrechnungspreise, para. 68 et seq.; Linn/Pignot, StuB 2016, 573 (577);
The ECJ confirms, for example, that there is no formal commitment to the OECD Transfer Pricing Guideline. However, the ECJ
states that this guideline represents an international consensus on transfer pricing and would therefore have a certain practical
significance (cf. EGC judgment 24.09.2019 - T-760/15, T-636/16, BeckRS 2019, 22087).
19
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such as so-called imported mismatch rules in the case of taxation mismatches (cf. § 4k
para. 5 EStG) 24or such as the Undertaxed Payments Rule (UTPR) in Pillar 2.
Moreover, the OECD ultimately only strives to coordinate the regulations within the group
of countries that enact regulations implemented in the respective project according to the
OECD proposals. For the countries remaining outside the group (or for the companies
investing there), the risk of double and multiple taxation increases due to non-coordinated
regulations. 25
In the OECD's communication to the G20 finance ministers26, the implementation
roadmap27 already published on 09.10.2021 was reiterated, which presents the measures
to be taken in 2021 and 2022 towards application of the rules from 2023.
Figure 5

Roadmap for implementation

Source: OECD/G20 Base Erosion and Profit Shifting Project: Two-Pillar Solution to Address the Tax Challenges Arising from the Digitalisation of the Economy, October 2021 Brochure, p. 5

At conferences on the topic, it becomes quite clear that both political pressure and time
pressure are deliberately used means to increase the chance of reaching an agreement.

Cf. OECD/G20 Base Erosion and Profit Shifting Project: Neutralising the Effects of Branch Mismatch Arrangements, Action 2:
2015 Final Report, p. 83 ff.
25 An example of this is the "mirror rules", which deem a double deduction of business expenses if the deduction has been denied
in another country due to comparable anti-hybrid regulations (in Germany § 4k para. 4 p. 2 EStG). Only if the rule order in the
sense of primary and secondary rule (cf. OECD/G20 Base Erosion and Profit Shifting Project: Neutralising the Effects of Branch Mismatch Arrangements, Action 2: 2015 Final Report, p. 32) is coordinated, a complete loss of the business expense deduction be
prevented.
26 OECD Secretary-General Tax Report to G20 Finance Ministers and Central Bank Governors, Italy, October 2021.
27 OECD/G20 Base Erosion and Profit Shifting Project: Two-Pillar Solution to Address the Tax Challenges Arising from the digitalisation of the economy, October 2021 Brochure.
24
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The EU Commission has already announced that it intends to implement the OECD's proposals by means of a directive. A first draft directive is expected to be published on
22 December 2021.28

3.2 Impact assessment
The creation of a more uniform level of taxation worldwide, which goes hand in hand with
the agreement to implement the OECD proposals, was generally received positively in Germany.29 It is a step towards a level playing field and reduces double taxation risks compared to the emergence of a variety of unilateral measures. With the help of the regulations, a higher degree of planning certainty can also be expected on the part of companies,
since the introduction of further digital taxes is not to be expected.30 However, this presupposes that digital taxes and comparable levies are consistently abolished.
The OECD has itself conducted an economic impact assessment from the introduction of
Pillar One and Pillar Two. First, the OECD expects a decrease in harmful tax and trade competition.
Pillar One will primarily lead to a redistribution of taxing rights. The transfer of some taxing
rights from countries with low tax rates to countries with higher tax rates is expected to
increase tax revenues. Economies with low income per capita are likely to be among the
winners. These will see a higher percentage increase in income than countries with already
high incomes.31 However, the complexity of regulations for the taxation of internationally
active companies will increase significantly.32
The substantial share of the increase in global tax revenues is brought about by Pillar
Two.33 However, the global minimum tax also leads to a higher cost of capital, which may
have a negative impact on corporate investment.34 It is expected that the tax burden of
multinational groups will increase, tax arbitrage will decrease and companies will have to
comply with significant reporting and investigation obligations.35

Cf. Gardner, EU's Global Tax Plans Set for December Unveiling, Bloomberg Law Daily Tax Report Oct. 26,2021, in: Summary of a
Conference of the German Ministry of Finance on 25.10.2021, where Uwe Ihli of the EU Commission mentioned this.
29 Monika Wünnemann, "Global minimum tax on corporate profits", Der Betrieb, 19.04.2021, 16/2021, issue 16, p. 4 - 5,
DB1362988
30 Georg Geberth, Martin Bartelt, "OECD/Inclusive Framework: Agreement reached on reform of international corporate taxation
(Pillars 1 and 2)", GmbH-Rundschau, 01.08.2021, Issue 15, p. R235
31 Hanappi, T. and A. González Cabral (2020), "The impact of the Pillar One and Pillar Two proposals on MNE's investment costs:
An analysis using forward-looking effective tax rates", OECD Taxation Working Papers, No. 50, OECD Publishing, Paris,
32 Englisch, Joachim (2020), International corporate tax reform - more than costly symbolic politics? ifo Schnelldienst, ISSN 0018974X, ifo Institute - Leibniz Institute for Economic Research at the University of Munich, Munich, Vol. 73, Iss. 03, pp. 03-32
33 OECD (2020), Tax Challenges Arising from Digitalisation - Economic Impact Assessment: Inclusive Framework on BEPS,
OECD/G20 Base Erosion and Profit Shifting Project, OECD Publishing, Paris, https://doi.org/10.1787/0e3cc2d4-en.
34 Devereux, M. P., F. Bares, S. Clifford, J. Freedman, İ. Güçeri, M. McCarthy, M. Simmler and J. Vella (2020), "The OECD Global
Anti-Base Erosion Proposal", Oxford University Centre for Business Taxation, January 2020, available at:
https://www.sbs.ox.ac.uk/sites/default/files/2020-02/OECD_GloBE_proposal_report.pdf.
35 Oestreicher, Andreas (2020), The OECD's proposals for the reform of taxation rights and their significance for multinational enterprises, Ifo Schnelldienst; Munich Vol. 73, Iss. 3, (Mar 11, 2020): 18-21.
28
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A study by Heidecke and Liebe (2021) estimates additional tax revenues for Germany from
Pillar One of 200 to 300 million euros per year and from Pillar Two of 800 million to one
billion euros; both depending on the parameters chosen.
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4 Challenges for companies
Data availability, double taxation risks and planning certainty are the
biggest challenges for companies.
Numerous challenges arise for companies from the rules on global minimum taxation.
Taking these challenges into account in the implementation process is crucial to achieving
the intended goals as effectively and efficiently as possible.

4.1 Compliance, especially data availability, system requirements
In order to fulfil the obligations arising from the global minimum taxation, but even more
so in order to be able to forecast the expected tax burden in future assessment periods,
the demands on data quality are very high.
In order for companies to be able to pull the necessary data from the systems and create
new reports where necessary, it is important that the required data is precisely defined.
For compliance with the IIR, the essential data requirements include granular information
on the income generated abroad and the taxes paid as well as - for the formulaic substance-based carve-out - the relevant assets and labor costs. Special challenges arise from
several points, such as:
– Jurisdictional blending: If several constituent entities are resident in one tax jurisdiction, the effective average tax burden of these companies must be determined for the
purposes of global minimum taxation. This requires an aggregation of several legal entities, which is not done for financial reporting purposes.
– Allocation of covered taxes: When allocating covered taxes to periods and jurisdictions, numerous cases are conceivable in which the results cannot be taken directly
from the determination of profit for financial reporting purposes. In these cases, complex adjustment calculations are required. Examples of this are:
– Withholding taxes on intercompany payments
– Taxes from the application of CFC-regimes (see chapter 5.2.3)
For the UTPR, the above applies in a similar form, with the additional aspect of proving the
inclusion of the recipient company in an IIR at the level of the UPE, if applicable.
The OECD and the EU Commission themselves recognize that36 multinational enterprises
with revenues just above the €750 million mark are likely to be disproportionately affected
by compliance costs, especially if they are not listed companies. Here, the processes and
systems for detailed data-based financial reporting are often not in place to the same

Cf. discussion contributions by Uew Ihli at the 8th International Tax Symposium of the German Ministry of Finance of
26.10.2021.
36
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extent as at large listed companies. However, detailed data-based financial reporting is a
prerequisite for meeting the compliance obligations arising from global minimum taxation.
Conclusion and requirements from the perspective of companies
It is inevitable that the introduction of global minimum taxation will lead to increased
compliance efforts for companies. However, it should be ensured that this compliance burden is as low as possible. In the implementation of the global minimum taxation framework within the EU, suitable measures should therefore be taken to ensure that data used
for the determination is as easy to collect as possible and that the applicable rules are as
uniform as possible within the EU.
A particularly suitable measure is proposed by Schanz/Englisch et. al. in consultation with
the OECD:37 A two-step test is to be used to minimize the number of GloBE declarations by
revocably exempting constituent entities in jurisdictions with a low risk of effective taxation of less than 15 percent from the obligation to determine the GloBE tax base and effective tax rate (declaration only on request). Only if there is an increased risk of effective taxation of less than 15 percent due to "red flags" in a country (low nominal tax rate/preferential regime or relevant deviations in the tax base) would a GloBE declaration have to be
submitted in any case.

4.2 Double taxation risks
The introduction of a completely new taxation concept that complements existing taxation
rules inevitably leads to the risk of double taxation of corporate profits. Specific risk factors
to be mentioned here are primarily questions of the definition of covered taxes and subsequent changes in the tax burden and the right allocation of taxes to the respective accounting periods. In addition, the politically desirable jurisdictional blending is associated
with a specific risk of excessive burdens: If, for example, a constituent entity pays interest
to a
constituent entity in a zero-tax country and the state of residence of the debtor company
therefore denies the deduction of operating expenses and the interest income is picked up
by an IIR in the UPE, there is in fact a double taxation of this interest. However, the correct
starting point here would probably be primarily the granting of the business expense
deduction, in which a taxation under an IIR should be taken into account. A special problem are losses in the UPE, which would probably not prevent a burden with top-up tax. In
any case, numerous cases are conceivable in which, despite a group tax rate of significantly more than 15 percent, additional top-up tax is nevertheless incurred to a significant
extent.
Conclusion and requirements from the perspective of companies
The introduction of a global minimum taxation will inevitably lead to double taxation risks.

Cf. the presentation by Schanz at the Annual Conference of the IStR (Internationales Steuerrecht) 2021 of 11.11.2021 on the
"Tax Administrative Guidelines", page 26 et seq.
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It is important to minimize these risks in the context of implementation within the EU. In
addition to uniform implementation, aspects such as a comprehensive definition of covered taxes within the EU states as well as clear regulations on subsequent adjustments
and, if necessary, on dispute resolution mechanisms should be considered.

4.3 Planning certainty
Planning certainty is of particular importance for companies. First of all, this concerns the
ability to plan future tax payments within the framework of liquidity management. For
this, it is necessary that companies are able to model the effects of the global minimum
taxation as early as possible. In addition, business decisions are also made taking into
account tax burdens, so that the stability of tax regulations represents an important aspect
of planning certainty.
Even if all countries introduce the rules on global minimum taxation in 2022, as envisaged
in the OECD roadmap, with application from 2023, it is not to be expected that a stable
regulatory structure will be achieved immediately.
On the one hand, it is probably inevitable that individual problems will only be recognized
once initial experience has been gained with the practical application of the rules, so that
adjustments to the details become necessary.
On the other hand, the introduction of global minimum taxation is also likely to lead to
adjustment reactions in the tax legislation of the jurisdictions. This could include, in particular, the increase of local corporate income tax or the introduction of new rules for the
taxation of intermediary holding companies in order to capture profits of non-resident
multinationals, which would otherwise be captured by top-up tax, to the benefit of their
own tax revenues. Other possible reactions could include the alignment of preferential
regimes with the formulaic substance carve-out in order to continue to offer attractive
regimes for foreign investment. It is likely to take several years before a stable situation is
reached after such national adjustment measures.
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Conclusion and requirements from the perspective of companies
In the area of planning certainty, it will also hardly be able to avoid uncertainties, especially in the initial period after the introduction of global minimum taxation, particularly
with regard to adjustment reactions on the part of the states.
As far as the implementation of the rules within the EU is concerned, efforts should therefore at least be made to ensure that implementation is as legally secure as possible and
that a core set of regulations is designed to be as stable as possible. In order to forecast
the tax exposure, it is necessary to know the detailed regulations as early as possible.
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5 Implementation in the EU
Infringements of primary law must be avoided, and existing directives
should be amended to ensure reasonable implementation
In the following, we will (only) examine how the OECD's proposals can be implemented
within the EU in a form that meets the requirements for the most efficient implementation
possible. There will be no criticism of the OECD proposals at this point.

5.1 Requirements for efficient implementation within the EU
For any tax levy, welfare losses should be minimized as much as possible in relation to tax
revenue. In particular, taxes should therefore be as decision-neutral as possible and compliance costs should be as low as possible.

5.1.1 Legal certainty and avoidance of double taxation
For businesses, legal certainty, clear rules and the avoidance of double taxation are crucial.
Regarding the implementation in the EU, i.e. accepting the status of the OECD rules as
exogenous, this requires the most efficient implementation of the OECD proposals in the
EU:
– The EU should implement the OECD rules as clearly and follow the model rules as
closely as possible.
– In particular, transposition measures that (1) go beyond the OECD requirements or (2)
leave too many transposition options to the member states should be avoided. The
former would lead to a competitive disadvantage vis-à-vis companies outside the EU,
the latter would lead to legal uncertainty within the EU.
In addition, legal certainty within the EU also requires that the implementation of the
OECD requirements in the Member States does not violate or only possibly violate EU law,
because otherwise there would be a risk of legal uncertainty lasting several years. It is
therefore also in the interest of companies to implement the OECD requirements in conformity with EU law. However, a certain degree of flexibility should be maintained in the
event of new findings or changes in the global framework, which is a particular challenge
in view of the unanimity principle in the adoption of directives at EU level.
To minimize double taxation risks, existing harmonization instruments within the EU
should be used, for example when it comes to access to dispute resolution mechanisms.
In addition, the broadest possible EU-wide definition of covered taxes is advisable.
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Finally, when the global minimum taxation is introduced, existing directives should be
amended, for example, to allow recognition of income under the IIR to suffice as actual
taxation for the purposes of anti-hybrid rules introduced under ATAD2.38

5.1.2 Administrative burden
In order to reduce the administrative burden, it is again crucial to have rules for implementation that are as uniform as possible. This would also ensure within the EU that rules are
recognized as equivalent in all EU states, which would lead, for example, to the UTPR not
being applied in the case of payments to companies of a multinational company with its
head office in the EU.
In addition, the EU could publish a list of rules recognized as equivalent in third countries,
thereby simplifying and harmonizing the application of the UTPR within the EU. This would
be a crucial difference to the current situation with anti-hybrid rules, but could follow
other regulations that refer to agreed lists.39 Obviously, the implementation within the EU
should ensure that the regulations in the member states are then also recognized as qualified rules from the perspective of other OECD states. In view of the OECD's very welcome
considerations on further administrative simplifications, which are being elaborated by
Schanz/Englisch et. al. 40 (cf. above under 4.1), it should be ensured that these possibilities
can still find their way into the process of adopting the Directive.
Beyond the direct implementation issues, it must also be examined within the EU which
other regulations - which are burdensome anyway, especially in a global comparison - can
be abolished, since they become superfluous through the introduction of the global minimum tax. In this context, one should think in particular of CFC-regimes (which are mandatory within the EU, cf. section 5.2.3).

5.2 Compatibility of the OECD proposals with primary and secondary EU
law
The recommendations for action on the global minimum tax developed by the OECD and
the G20 can only be effectively implemented in the EU Member States if and to the extent
that they are compatible with EU law. The OECD Secretariat and the Council of the EU
therefore pointed out early on that the concrete design of the global minimum tax must
be compatible with international obligations and, as far as relevant, with EU Fundamental

For this purpose, the definition of the term "deduction with simultaneous tax disregard" in Art. 2 No. 9 subpara. 3 lit. c) ATAD2
(Directive (EU) 2017/952 of 29.05.2017, OJ L 144/1) could be adapted.
39 One example is the EU blacklist, which is referred to, for example, in section 138e (2) no. 1 a) bb) AO.
40 Cf. the presentation by Schanz at the Annual Conference of the IStR (Internationales Steuerrecht) 2021 of 11.11.2021 on the
"Tax Administrative Guidelines", page 26 et seq.
38
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Freedoms.41 However, the OECD/G20 report on the global minimum tax from October
202042 and the OECD/G20 statement from October 202143 do not contain a statement on
the EU law compatibility of the planned measures.
The compatibility of the regulations on global minimum taxation with EU law requires
compatibility with, on the one hand, the Fundamental Freedoms, in particular the freedom
of establishment,44 the freedom to provide services45 and the free movement of capital, 46
and on the other hand, with existing directives, in particular the Parent-Subsidiary Directive,47 the Interest and Royalties Directive 48and the Merger Directive.49

5.2.1 Compatibility with the Fundamental Freedoms
5.2.1.1 Applicable Fundamental Freedom
It is likely that most - but not all, see below - situations in the present case would only be
covered by the freedom of establishment since large parts of the rules on global minimum
taxation are only applicable to shareholdings that enable a company to exert a definite influence on its decisions.50 In such a case, the free movement of capital and freedom to
provide services would not be in scope anymore.51 The geographical scope of the freedom
of establishment is limited to intra-EU and EEA situations and thus only to situations involving companies and/or shareholdings in companies that have their registered office,
central administration or principal place of business in the EU or the EEA.52
According to the OECD/G20 report, the rules on global minimum taxation should apply to
multinational groups with a turnover of at least 750 million euros. Within these groups, all
companies that are included in the consolidated financial statements according to the relevant accounting standards within the framework of full consolidation are to be included.

OECD Secretariat, Public Consultation Document: Global Anti-Base Erosion Proposal ("GloBE") - Pillar Two, December 2019, para
77; Council of the EU, Note from the Presidency to the Permanent Representatives Committee/Council, Digital Taxation - State of
Play, FISC 408, ECOFIN 934, DIGIT 158 (28 Oct. 2019).
42 OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, published 14.10.2020.
43 OECD/G20, Statement on a Two-Pillar Solution to Address the Tax Challenges Arising from the digitalisation of the economy of
08.10.2021
44 Art. 49, 54 of the Treaty on the Functioning of the European Union (TFEU).
45 Art. 56 TFEU.
46 Art. 63, 65 TFEU.
47 Council Directive 2011/96/EU of 30 November 2011 on the common system of taxation applicable in the case of parent companies and subsidiaries of different Member States, OJEU 2011 No. L 345, 8, amended by Directive 2014/86/EU of 8 July 2014, OJEU
2014 No. L 219, 40 and Directive 2015/121/EU of 27 January 2015, OJEU 2015 No. 21, 1.
48 Council Directive 2003/49/EC of 03.06.2003 on a common system of taxation applicable to interest and royalty payments made
between associated companies of different Member States, OJ EC No. L 157 of 26.06.2003, p. 49.
49 Council Directive 2009/133/EC of 19 October 2009 on the common system of taxation applicable to mergers, divisions, partial
divisions, transfers of assets and exchanges of shares concerning companies of different Member States and to the transfer of the
registered office of an SE or SCE between Member States, OJ L 310, 25.11.2009, p. 34.
50 Cf. ECJ judgment of 11.09.2014, C-47/12, para. 30 f. - Kronos.
51 Cf. ECJ judgment of 12.09.2006, C-196/04, IStR 2006, 670 para. 33 - Cadbury Schweppes and of 13.03.2007, C-524/04, IStR 2007,
249 para. 34 - Test Claimants in the Thin Cap Group Litigation.
52 Cf. ECJ judgment of 19.07.2012, C-31/11, IStR 2021, 723 para. 33 - Scheunemann; on the relevance of registered office, head
office or principal place of business, cf. Art. 54 para. 1 TFEU; ECJ judgment of 20.01.2021, C-484/19, IStR 2021, 140 para. 33 - Lexel.
41
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53

Accordingly, the control criterion is decisive.54 Furthermore, permanent establishments
of the group are also included.55 In principle, control enables a company to exert a definite
influence on the decisions of a company and its activities. Insofar as such control is relevant under the relevant accounting standards for inclusion in the consolidated financial
statements, the relevant legal provisions are therefore to be assessed on the basis of the
freedom of establishment.56 The same applies in permanent establishment cases.
For the UTPR, persons who do not belong to the companies subject to consolidation are
also to be taken into account if they are affiliated with one or more group companies and
realize a certain amount or percentage of their turnover with these. In turn, for persons to
be affiliated, control of one person by the other or both by one or more third persons is
required, which is assumed in the case of ownership of more than 50 percent of the ownership rights or, in the case of a company, more than 50 percent of the total voting rights
and the total value of the shares in the company or the equity rights in the company.57
Also in this respect, the legal position should give these persons each a decisive influence
on the company, so that freedom of establishment is relevant.
However, the OECD/G20 report provides for a simplified application ("simplified IIR") of
the Income Inclusion Rule (IIR) to associated enterprises and joint ventures, 58which goes
beyond the cases of control. The term "associated company" is to be understood in the
sense of accounting,59 so that a "significant influence" is the decisive criterion60, whereby
such an influence is rebuttably presumed with a direct or indirect voting interest of 20 percent.61 According to the case law of the ECJ, a mere 20 percent shareholding does not necessarily lead to the conclusion that its holder exercises a definite influence on the decisions of the company.62 In relation to third countries, only the subject matter of the norm
is relevant for the delimitation of the Fundamental Freedoms, but not the individual level
of participation.63 Therefore, the application of the free movement of capital can be considered in relation to third countries.

Cf. OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, p. 24 "Constituent Entity" and para. 48
f.; according to the OECD/G20 Declaration of 08.10.2021, states may also apply the Income Inclusion Rule to multinational corporations headquartered in their state if the turnover threshold is not met.
54 Cf. OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, para. 50; for IFRS: IFRS 10.2(a), 10.7 ff,
10.B2 ff.
55 Cf. OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, p. 24 "Constituent Entity" and para. 59
ff. Companies that could or should be consolidated but are not included for reasons of size or materiality are also to be included.
56 Likewise Englisch/Becker, Implementing an International Effective Minimum Taxation in the EU, Materialien zu Wirtschaft und
Gesellschaft No. 224, Kammer für Arbeiter und Angestellte für Wien, July 2021, p. 49; for the IIR and the UTPR also Devereux, The
OECD Global Anti-Base Erosion Proposal, Oxford University Centre for Business Taxation, January 2020, pp. 49, 54; for application
of the free movement of capital or the freedom to provide services in the case of the UTPR and the subject-to-tax rule and the free
movement of capital in the case of the application of the switch-over rule to exempt immovable property, Nogueira, World Tax
Journal August 2020, p. 465 (470).
57 Cf. OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, p. 147 and para. 552 ff.
58 Cf. OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, para. 542 ff.
59 Cf. OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, para. 66 with footnote 11.
60 According to IFRS, an associate is an entity in which the owner has significant influence. Significant influence is the power to
participate in the financial and operating policy decisions of the investee, but not control or joint control over the decision-making
processes, cf. IAS 28.3.
61 IAS 28.5; cf. also OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, para. 66.
62 Cf. ECJ judgment of 07.09.2017, C-6/16, BeckRS 2017, 123556, para. 43 - Eqiom and Enka.
63 Cf. ECJ judgments of 13.11.2012, C-35/11, IStR 2012, 924 para. 95 et seq. - Test Claimants in the FII Group Litigation and of
10.9.2014, C-47/12, IStR 2014, 724 para. 40 - Kronos; Jacobsen, DStZ 2019, 389 (392); Köhler, in Strunk/Kaminski/Köhler, AStG, Vor
§§ 7-14 Rz. 43.1 [as of February 2017].
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In this respect, it would have to be analyzed whether the "simplified IIR" for associated
enterprises and joint ventures is to be assessed separately from the IIR and the UTPR. This
is likely to depend to a considerable extent on the concrete implementation. Therefore, as
an interim result, it can be stated at present:
– The IIR and the UTPR are in any case to be measured against the freedom of establishment and would thus be, when applied within the EU / EEA, be covered by the Fundamental Freedoms
– When applied in relation to third countries, the simplified IIR is to be measured against
the freedom of movement of capital and thus be covered by the Fundamental Freedoms on a worldwide basis.
– If the simplified IIR is ultimately to be regarded as a mere variant of the IIR, this could
lead to the IIR as a whole also being measured against the free movement of capital in
relation to third countries and thus be covered by the Fundamental Freedoms on a
worldwide basis.
5.2.1.2 Restriction of a Fundamental Freedom
Both the freedom of establishment and the free movement of capital, as comprehensive
prohibitions of restrictions, prohibit measures that prevent, hinder or make less attractive
the exercise of the respective freedom.64 Restrictions are only permissible in each case if
the unequal treatment envisaged by the measures concerns situations that are not objectively comparable or if they are justified by an overriding reason in the general interest. In
addition, the regulation must be suitable to ensure the achievement of the objective it
pursues and must not go beyond what is necessary for that purpose. 65
Accordingly, in the case of both the freedom of establishment and the free movement of
capital, it must be examined whether the cross-border situation is at a disadvantage compared to the domestic situation and, if so, whether this unequal treatment is justified. The
individual measures for implementing a global minimum taxation are to be examined separately in each case.
Income Inclusion Rule
In principle, the IIR works in a similar way as CFC-regimes. Profits of a low-taxed foreign
group entity are back-taxed at the level of the top-level parent company or - in the case of
split-ownership structures - a higher-level parent company according to its shareholding
quota in the amount of the difference between the specified minimum tax rate and the
lower effective tax rate of the group entity(ies) in a jurisdiction. 66

Cf. ECJ judgment of 29.11.2011, C-371/10, IStR 2012, 27 para. 36 - National Grid Indus BV; ECJ judgment of 10.02.2011,
C-436/08 and C-437/08, BeckRS 2011, 80119 para. 50 - Haribo Lakritzen and Österreichische Salinen.
65 Cf. ECJ judgments of 10.05.2012, C-338/11 to C-347/11, IStR 2012, 432 para. 23 - FIM Santander and of 26.02.2019,
C-135/17, IStR 2019, 347 para. 70 - X-GmbH; ECJ judgments of 12.09.2006, C-196/04, IStR 2006, 670 para. 47 - Cadbury Schweppes
and Cadbury Schweppes Overseas and of 14.05.2020, C-749/18, IStR 2020, 545 para. 32 - B ua.
66 See OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, p. 114.
64
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The ECJ has already dealt with the compatibility of taxation under CFC-regimes with EU
law on several occasions.67 The ECJ sees the taxation of the domestic parent company on
the low-taxed passive profits of its foreign subsidiary as a restriction of the freedom of
establishment and the free movement of capital. Neither the argument that the additional
taxation – when viewed as a whole – results in the same tax burden as a domestic investment nor general references to the loss of tax revenue and the danger of abuse could prevent the violation of the Fundamental Freedoms. Only in the case of a purely artificial
arrangement was the application of these rules justified from the perspective of the Fundamental Freedoms.68
The principles appear to be transferable to the IIR, which even provides for a tax burden
on the income of foreign subsidiaries beyond the scope of application of the addition taxation limited to passive income.69 In this respect, there is also an unequal treatment and a
restriction of the freedom of establishment, and possibly also of the free movement of
capital. According to the OECD/G20 report, the IIR should only be applicable to low-taxed
companies and permanent establishments abroad on the basis of a jurisdictional blending
of the effective tax rate in such foreign jurisdiction,70 but low taxation in the home country
itself is not covered 71(see the excursus below, however). The fact that the low tax threshold is lower than the domestic tax rate does not change this assessment.
The IIR is not limited to purely artificial arrangements.72 The formulaic substance-based
carve-out is not targeted precisely and individually to cover purely artificial arrangements
by the global minimum tax.73 In this respect, the states are not concerned with preventing
aggressive tax structuring and tax avoidance, but rather with preventing tax competition
that is perceived as harmful74 and ensuring that companies pay a “fair share of tax.75
These reasons have not yet been recognized in the case law of the ECJ as legitimate justification grounds for a measure restricting Fundamental Freedoms. They contradict the opinion of the ECJ in the Cadbury Schweppes case, according to which the member states are
not entitled to compensate for the low tax burden of a subsidiary abroad in the EU with a
higher tax burden of the parent company at home. This also applies to the arguments

ECJ judgment of 12.09.2006, C-196/04, IStR 2006, 670 - Cadbury Schweppes and Cadbury Schweppes Overseas; ECJ judgment of
26.02.2019, C-135/17, IStR 2019, 347 para. 70 - X-GmbH.
68 ECJ judgment of 12.09.2006, C-196/04, IStR 2006, 670 para. 50 - Cadbury Schweppes and Cadbury Schweppes Overseas and of
26.02.2019, C-135/17, IStR 2019, 347 para. 80 - X-GmbH.
69 See also Brokelind, Bulletin for international Taxation, Ma1 2021, p. 212 (216 f.); de Broe, Institute for Tax Law, KU Leuven, 3
December 2019, p. 5.
70 See OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, p. 114 and para. 413.
71 See OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, para. 463.
72 Nor is there any limitation in the scope of the free movement of capital to cases where there is no legal framework enabling the
tax authorities to verify the accuracy of the information to prove that there is no purely artificial arrangement.
73 Cf. Brokelind, Bulleting for International Taxation, May 2021, 212 (216 f.); cf. on the requirements for the justification of an antiavoidance and tax avoidance ECJ judgments of 07.09.2017, C-6/16, BeckRS 2017, 123556 para. 64 - Eqiom and Enka and of
20.12.2017, C-504/16, C-613/16, IStR 2018, 197 para. 60 et seq., 97 - Deister Holding.
74 Cf. Fehling/Koch, IStR 2021, 561 (562).
75 See OECD/G20 Brochure, Two-Pillar Solution to Address the Tax Challenges Arising from the digitalisation of the economy,
October 2021, p. 18.
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presented by Benecke/Rieck that the justification test should be based on an overall consideration of the tax burden.76 The ECJ had carried out this consideration of the whole
structure in the Oy AA77 and SGI78 cases with regard to the objective of preventing tax
avoidance and preserving a balanced taxing power between the member states and, on
this basis, considered a national regulation to be justified even if such regulation is not
specifically aimed at purely artificial arrangements devoid of any economic reality if the
taxpayer, without subjecting him to excessive administrative constraints, is given the
opportunity to provide evidence of any economic reasons for concluding this transaction.
However, as the ECJ explained in the Lexel79 case, also cited by Benecke/Rieck, this case
law concerns specific situations in which the fight against tax avoidance constitutes a particular aspect of the need to preserve a balanced allocation of taxing power between
Member States.80 However, a justification of the IIR with the preservation of a balanced
allocation of taxing powers between the Member States cannot be assumed in the present
case - as also in the Lexel case - because an additional tax would not be levied with the
same domestic tax base if the foreign company in the low-tax country were not a controlled or associated company,81 in other words: no preservation of the balanced allocation of taxing powers is sought outside related parties.
In view of the above, it can be assumed that an IIR limited only to non-residents is incompatible with the Fundamental Freedoms of the EU according to the current state of ECJ
jurisprudence, insofar as controlled enterprises established in an EU state or associated
enterprises in the EU or in third countries are affected.

Cf. Benecke/Rieck, IStR 2021, 692 (696).
ECJ judgment of 28.07.2007, C-231/05, IStR 2007, 631.
78 ECJ judgment of 21.01.2010, C-311/08, IStR 2010, 144.
79 ECJ judgment of 20.01.2021, C-484/19, IStR 2021, 140.
80 ECJ judgment of 20.01.2021, C-484/19, IStR 2021, 140, para. 73 - Lexel.
81 Cf. on the aspect of the tax treatments at the company concerned if the cross-border transaction would be concluded on the
same (arm's length) terms with a non-affiliated company ECJ judgment of 20.01.2021, C-484/19, IStR 2021, 140, para. 69 - Lexel.
76
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Undertaxed Payments Rule
In principle, the UTPR contains a restriction on the deduction of expenses for payments to
low-taxed foreign group entities. Here, too, the low-taxation is determined per tax jurisdiction. The regulation only applies to the paying group entity if and to the extent that the IIR
does not apply at the level of the ultimate parent company or - in the case of split-ownership structures - a higher-level parent company.82 The non-deductibility does not apply to
a specific payment, but to a lump sum (pro rata) of all deductible intra-group payments
("base-eroding intra-group payments") of the taxpayer, to the extent that a share of the
top-up tax has been allocated to this taxpayer.83
For regulations that provide for a (possibly partial) deduction restriction depending on
lower taxation abroad, violation of European law is usually assumed. This applies, for example, to the German license barrier (§ 4j EStG).84 In the case of a prohibition of deduction
of interest payments to a foreign affiliated company where it was presumed that the underlying debt relationship was entered into for the main purpose of obtaining a significant
tax advantage, the ECJ found discrimination contrary to the freedom of establishment in
the Lexel85 case. In the decision, the ECJ reiterates that restrictions on the freedom of establishment to combat tax fraud and tax avoidance are only justified in the case of purely
artificial arrangements and not merely because of any tax advantage.
There are many reasons to argue that a UTPR would also constitute an unjustified
restriction of Fundamental Freedoms. Like the IIR, the UTPR is not limited to purely artificial arrangements, which means that the possibility of proof to the contrary must be
granted. It is also not aimed at preserving the division of taxation rights. However, the mechanics of the rule, according to which the non-deductibility does not affect the concrete
payment, but only the corresponding amount of the top-up tax is collected by a deduction
limitation, could lead to a different assessment. However, since the allocation keys provided for by the OECD ultimately require the intra-group payments of a taxpayer to a lowtaxed constituent entity to be included in the numerator of the fraction used to determine
the amount of non-deductibility,86 it can also be argued that every specific payment so
included in the numerator was treated less favorably compared to a domestic payment.
Accordingly, a violation of the Fundamental Freedoms also exists with regard to the UTPR.

Cf. OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, p. 123 and paras. 459 f., 465.
See in detail OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, paras 471 ff, 484 ff.
84 Cf. Loschelder, in Schmidt, EStG, 40th ed. 2021, § 4j marginal no. 4; Quilitzsch, in Kirchhof/Kulosa/Ratschow, BeckOK EStG, § 4j
[as of 01.06.2021] marginal no. 30 et seq. Aufl. 2021, § 4j Rz. 2; Frase, in Korn, EStG, § 4j [as of June 2020] Rz. 18; Loose, in
Littmann/Bitz/Pust: Das Einkommensteuerrecht, § 4j EStG [as of 01.06.2018] Rz. 3; Lüdicke, DB 2017, 1482; Schnitger, IStR 2017,
214 (225); ders DB 2018, 147; van Lück IStR 2017, 388; Kühbacher, DStZ 2017, 829; Drummer, IStR 2017, 602; Hagemann/Kahlenberg, FR 2017, 1125; a. A. Link DB 2017, 2372; Pötsch IStR 2018, 417; openly Pohl, in Brandis/Heuermann, Ertragsteuerrecht, § 4j
[Stand Juli2019] EStG Rz. 18: Further development of justification dogmatics by ECJ possible.
85 ECJ judgment of 20.01.2021, C-484/19, IStR 2021, 140.
86 See OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, para. 485.
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Excursus: Extension of the scope of application to purely national situations
The discrimination resulting from unequal treatment (and the infringement of Fundamental Freedoms) has occasionally been eliminated by the German legislator in the past not by
removing the less favorable treatment of the cross-border situation, but by extending this
disadvantageous treatment to the domestic situation. 87 Against this background, consideration could be given to technically applying the IIR and UTPR to domestic facts as well.88 In
the wake of the ECJ's Cadbury Schweppes decision, this was also discussed sporadically for
CFC-regimes, but never implemented.89 Whether the application of identical rules to
domestic and cross-border situations is (a) possible and (b) actually avoids a violation of
the Fundamental Freedoms strongly depends on the subject matter of the regulation.
For the IIR, an application also to domestic cases seems theoretically possible. The provision would then become a kind of "alternative minimum taxation" also for domestic cases,
i.e. if the domestic part of the group has an effective tax burden that is too low according
to the rules of global minimum taxation, e.g. because the profit determined according to
the tax profit determination rules is too low, an additional top-up tax would apply. However, it is questionable whether this is politically desirable or whether it would not be
more sensible to achieve this through changes to the tax profit determination rules. On
the other hand, it seems impossible to make the UTPR non-discriminatory by applying it to
domestic situations. This is due to the fact that the UTPR is only subordinate to the IIR;90 it
therefore presupposes that a payment is made between group companies for which the
IIR does not apply at the level of the UPE.
Irrespective of this, the question arises for both the IIR and the UTPR as to whether a
purely technical extension to domestic situations would prevent a restriction of Fundamental Freedoms resulting from these provisions.91 If, in fact, regulations are practically
only applicable to cross-border situations, they can also trigger a restriction of Fundamental Freedoms if they are technically also applicable to domestic situations.92 Nevertheless,
at least for the IIR, the extension to domestic situations appears suitable to further reduce
the risk of a violation of the Fundamental Freedoms, at least if one does not assume that a
harmonization under secondary law already leads to an immunization against the Fundamental Freedoms (see below 5.2.4).

Cf. the extension of Section 8a KStG following the ECJ ruling of 12 December 2002, C-324/00, IStR 2003, 55, Lankhorst-Hohorst
as well as the introduction of the corporate tax liability of free float dividends following the infringement proceedings ECJ ruling of
20 October 2011, C-284/09, IStR 2011, 840, - European Commission/Federal Republic of Germany.
88See in particular Nogueira, World Tax Journal, August 2020, p. 465 (487).
89 Cf. the proposals in OECD/G20, Designing Effective Controlled Foreign Company Rules - BEPS Action 3: 2015 Final Report, p. 17.
90 Cf. OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, para. 457 f.
91 Cf. critically also de Broe, Institute for Tax Law, KU Leuven, 3 December 2019, p. 6.
92 Cf. ECJ judgments of 26.10.1999, C-294/97, DStRE 2020, 303, para. 42 - Eurowings and of 12.12.2002, C-324/00, LankhorstHohorst, IStR 2003, 55, para. 42; of 05.02.2014, Case C-385/12, Hervis Sport, para. 39;cf. also the discussion in Milanin, IStR 2015,
861.
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5.2.2 Compatibility with existing directives
In addition to the relationship to EU primary law (Fundamental Freedoms), the relationship of the global minimum taxation to existing secondary law (directives) must also be
clarified. The following directive provisions are of particular relevance:
– Parent-Subsidiary Directive (PSD):93 Outside hybrid instruments, the PSD regulates (1)
a prohibition of taxation for the source state (Art. 5 PSD) and (2) an obligation for the
state of residence of the parent company to exempt the dividend or give credit for
underlying corporate income tax (Art. 4 para. 1 and para. 2 PSD). The PSD does not contain regulations for the taxation of the shareholders of the parent company in another
(third) Member State. Nevertheless, it appears plausible that, in the sense of an effet
utile, the taxation prohibition for qualified dividends does not only apply directly to the
parent company, but that the taxation prohibition is to be interpreted extensively and
also includes taxation at the level of the shareholders of the parent company. However,
this is contradicted by the fact that the ATAD (see below) treats dividends as passive
income. However, insofar as the IIR only covers the profits of the respective subsidiary
(irrespective of the distribution) and dividends remain untaxed or tax-exempt when
determining the amounts relevant for the IIR, there should be no conflict with the PSD.
– Merger Directive:94 The Merger Directive prohibits immediate taxation of hidden
reserves for qualified restructurings while maintaining the respective taxation rights95
through book value carryover rules (Art. 4, 8 Merger Directive). Unlike the PSD, the
Merger Directive is not specifically addressed to a Member State as source or residence
state, but prohibits immediate taxation in general ("The merger, division or partial division shall not give rise to any taxation of the capital gain ..."). Thus, such transactions
may also not trigger taxation under the global minimum taxation. The same applies to
the transfer of reserves/provisions (Art. 5 Merger Directive) and (if also possible in the
context of domestic restructurings) losses (Art. 6 Merger Directive). Since the obligations here are also not specifically directed to the state of residence, these obligations
should also apply in the context of global minimum taxation accordingly.
– Interest and Royalties Directive: Due to the prohibition of withholding tax on interest
and royalty payments under certain conditions, there could be a conflict with the Subject-to-Tax Rule in certain cases. A conflict with the IIR or the UTPR,96 on the other
hand, does not appear likely.97

Council Directive 2011/96/EU of 30.11.2011 on the common system of taxation applicable in the case of parent companies and
subsidiaries of different Member States (recast), OJ L 345 p. 8, last amended by Council Directive (EU) 2015/121 of 27.01.2015, OJ
L 21 p. 1.
94 Council Directive 2009/133/EC of 19 October 2009 on the common system of taxation applicable to mergers, divisions, partial
divisions, transfers of assets and exchanges of shares concerning companies of different Member States and to the transfer of the
registered office of an SE or SCE between Member States, OJ L 310 p. 34, last amended by Art. 1 Amending Directive 2013/13/EU
of 13.5.2013, OJ L 141 p. 30.
95 In certain cases, the maintenance of the right of taxation is fictitious under the Merger Directive (Art. 8 para. 6 Merger Directive,
implemented in Germany by Treay Override, e.g. in § 13 para. 2 no. 2 sentence 1 second part of the UmwStG (mergers) or § 21
para. 2 no. 2 second part of the UmwStG (exchange of shares)).
96 Cf. ECJ judgment of 21.07.2011, C-397/09, DStR 2011, 1419, - Scheuten Solar on GewSt imputation as a comparable situation for
UTPR.
97 With regard to the UTPR, a possible violation of (among others) the Interest and Royalties Directive was discussed in the past.
However, this was regularly based on a design of the UTPR as a withholding tax and not, as currently probably envisaged, as a flatrate non-deductibility of business expenses.
93
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– Anti-Tax Avoidance Directive (ATAD):98 The ATAD requires EU Member States to introduce certain abuse prevention rules. Since the rules prescribed in this respect are
expressly a minimum standard (Art. 3 ATAD), the rules of the global minimum taxation
probably cannot violate the provisions of the ATAD. However, it must be stated that the
measures prescribed in the ATAD could possibly become obsolete with the introduction
of a global minimum taxation, but could nevertheless not be abolished without an
amendment of the ATAD (cf. 5.2.3 on the taxation of income from foreign subsidiaries).
Whether the rules on global minimum taxation would be in conflict with the requirements
set out by EU directives depends on the details of the rules. Particularly the treatment of
restructurings should be analyzed in more detail, since such restructurings often (can)
result in recognition of gain under financial accounting standards while book value rollover
ensures tax neutrality. Whether this would trigger low taxation depends, on the one hand,
on the modifications to the determination of profits for the global minimum taxation and,
on the other hand, on the consideration of timing differences. However, if there is a conflict here or in other cases between the Member States' implementation rules on the
global mini-mum taxation and the requirements of an EU Directive, the usual precedence
of Union law applies. Depending on the nature of the infringement, the violation of Union
law can be clarified in court.99

5.2.3 In particular: Relationship to CFC-rules / ATAD Directive with special
consideration of §§ 7-14 AStG
There is an obvious overlap in the scope of application of the rules on the global minimum
tax with so-called Controlled Foreign Company rules (CFC rules), i.e. in Germany the taxation according to §§ 7-14 AStG. Within the EU, these rules are partially harmonized by Art.
7 and 8 of the ATAD. In simple terms, CFC rules ensure that particularly mobile income is
not shifted to low-taxed foreign subsidiaries. For this purpose, the low-taxed income of
foreign subsidiaries defined as harmful/mobile/passive is attributed for tax purposes to
the domestic shareholder(s) by means of complicated rules.
Two main questions arise in this context:
– Can or must CFC rules be maintained when the global minimum tax is introduced?
– If CFC rules apply, how is it ensured that the tax paid is taken into account for the calculation of the top-up tax?

98-Council

Directive 2016/1164/EU of 12.07.2016 laying down rules against tax avoidance practices directly affecting the functioning of the internal market, as amended by Art. 1 Council Directive 2017/952/EU of 29.05.2017 amending Directive 2016/1164/EU
as regards hybrid arrangements with third countries (OJ EU No. L 144 p.1).
99 In any case, infringement proceedings within the meaning of Art. 258 TFEU would be possible; if provisions of directives that
seek to confer direct rights have been infringed, a taxpayer may also invoke the direct effect of the provisions of the directive,
which, in case of doubt, would have to be clarified in preliminary ruling proceedings.
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5.2.3.1 Can or must CFC rules be maintained when the global minimum tax is introduced?
In order to answer this question, it is important to distinguish between the economic/
political objective and the different legal frameworks:
From an economic/political point of view, it would be possible and sensible for a majority
of states to avoid a coexistence of CFC rules and global minimum taxation. With a top-up
tax rate of 15 percent, the level of taxation defined as low by the ATAD at 50 percent of
the domestic corporate tax rate (Art. 7 and 8 ATAD) is regularly reached or exceeded.
From a legal point of view, however, it would not be possible to abolish CFC rules without
adapting the ATAD, at least within the EU states, if circumstances are conceivable in which
there is no top-up tax but passive and low-taxed income.100 Such situations are not difficult
to imagine, for example, if the formulaic substance-based carve-out does not result in taxation under the global minimum taxation, but passive and low-taxed income exists that
cannot be attributed to any significant economic activity. Only by adapting the ATAD (in
the sense of abolishing Art. 7 and 8) would the EU member states be free in principle to
abolish their CFC rules with the introduction of global minimum taxation.
5.2.3.2 If CFC rules apply, how is it ensured that the tax paid is taken into account for the
calculation of the top-up tax?
If CFC rules remain applicable in parallel to the global minimum taxation, the question
arises as to how a tax burden resulting from the application of the rules is systematically
taken into account in the global minimum taxation. It should be noted that the income
attributed under CFC-rules is earned by a different company and in a different country
compared to the country101 in which the taxes on it are paid under the CFC-rules. In this
respect, it seems reasonable to treat the taxes arising under CFC rules in the same way as
taxes that would have been paid by the foreign company itself. According to the Blueprint,
taxes from CFC rules should accordingly also be allocated as covered taxes to the country
from which the income originates.102
However, the coexistence of CFC rules and global minimum taxation then still does not
mean that the application of CFC rules results in no additional top-up tax being assessed
on a foreign company. The income covered by the CFC rules (at least within the scope of
the ATAD) would be taxed at the full domestic tax level. However, if the resulting tax does
not lead to a sufficiently high effective tax burden for the foreign company, e.g. due to a

Insofar as a Member State has followed the alternative design of the CFC-rules under Art. 7(2)(b) of the ATAD, the said applies
mutatis mutandi to "the undistributed income of the company or permanent establishment from improper arrangements the essential purpose of which is to obtain a tax advantage".
101 In principle, situations are also conceivable in which additions are taxed in more than one country. This may be the case, for
example, if the shareholders of the foreign company are resident in different countries or if CFC rules apply at several levels in
multi-level structures, e.g. because the taxation level is only insufficiently increased at the first level.
102 Cf. OECD/G20, Tax Challenges Arising from Digitalisation - Report on Pillar Two Blueprint, p. 50, para. 145.
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narrower definition of passive income or due to a low domestic tax level, there would still
be room for an additional top-up tax under the global minimum taxation.
There are countless practical difficulties in this parallel application of the different sets of
rules. One example is the question of the timing of the tax burden in relation to the financial year of the foreign company. According to Section 10 (2) AStG old version, income of
the CFC was attributed to the German shareholders after the end of the CFC’s business
year, already resulting in a delayed tax burden. But even without this delay, the allocation
of a tax burden under CFC rules to the respective business years is highly complex. This is
all the more true if the tax burden under CFC rules is not triggered at the top group company but at an intermediate level in the group structure and, for the purposes of global
minimum taxation, the tax burden of the lowest group company and the tax burden from
CFC rules at an intermediate group company must be determined together and allocated
to the correct country. If the tax burden resulting from the application of CFC rules (from
the attribution of profits of a subsidiary) is shown as part of the current tax burden at the
intermediate level, calculations would again be required to allocate the tax burden to the
applicable countries or companies.
5.2.3.3 Conclusion
It can thus be stated that a coexistence of CFC rules and the global minimum taxation
leads to various difficulties while at the same time it would be in line with the political and
economic purpose of the global minimum taxation to avoid such a coexistence. Therefore,
at the very least, the ATAD should be adapted so as to allow EU member states to abolish
CFC-rules at least if they have introduced a qualifying IIR.

5.2.4 Conclusion and findings
The rules on global minimum taxation could violate the freedom of establishment, possibly
also the free movement of capital. Furthermore, conflicts with existing directives are also
conceivable. A legally secure implementation within the EU/EEA therefore requires that
the introduction of the global minimum taxation takes place through harmonization
measures that avoid both possible violations of primary law and conflicts with existing secondary law.
It is true that secondary law (namely directives within the meaning of Article 288 (3) TFEU)
is subordinate to primary law. 103 Consequently, secondary law must be interpreted in
conformity with primary law.104 When it comes to examining national law, however, the

Cf. Calliess/Ruffert, EUV/AEUV, Art. 288 TFEU, para. 8.
Cf. ECJ judgment of 01.04.2004, C-1/02, Privat-Molkerei Borgmann, para. 30; ECJ judgment of 27.01.1994, C-98/91, Herbrink,
para. 9 with further references: "For according to settled case-law ... a provision of secondary Community law must, as far as possible, be interpreted in such a way as to be compatible with the EEC Treaty."
103
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relationship is reversed in practice. Where the framework set by the Fundamental Freedoms is specified by secondary law, secondary law (interpreted in conformity with primary
law) must be given priority when analyzing the EU-law conformity of domestic law. 105
The consequences of this depend on the degree of harmonization: According to the established case law of the ECJ, in an area that has been finally harmonized at the Union level,
the secondary law harmonization measure and no longer primary law is the standard of
review.106 The extent to which a measure implementing secondary law is "immunized"
from assessment by the standard of primary law is disputed in detail. 107 However, the case
law of the ECJ suggests that "final" harmonization is decisive, since national provisions in
an area which is regulated (partially) by directive law are also measured against primary
law. Without complete immunization by means of final harmonization, measures pre-formulated in secondary law would also have to comply with the requirements of the Fundamental Freedoms. For example, within the framework of the ATAD, the application of CFCrules to subsidiaries in EU/EEA states is limited to purely artificial constructions, i.e. an
exception is mandatory in the case of actual/essential economic activity. 108 In this respect,
the question arises as to whether the global minimum taxation can also only be introduced
with this exception, or whether a directive would make it possible to levy the top-up tax
on non-abusive constructions as well.109 However, the objective of the global minimum
taxation is not to be seen exclusively in the prevention of abuse, so that it is already questionable whether a limitation to purely artificial constructions is even conceivable. Unlike
the CFC-rules, which were already covered by ECJ case law when the ATAD was introduced, this is not the case with the global minimum taxation, which leaves the Union legislator greater leeway in the design. If one wants to further reduce the risk of a violation of
the Fundamental Freedoms, the discussed extension of the IIR rules to domestic cases
could be considered. However, in view of the increased complexity this would entail, this
should be avoided with and a final harmonization through secondary law should be sought
as a sufficient immunization of the regulations. 110
The conflicts with existing directives described above also indicate that a legally secure
implementation within the European Union cannot be achieved by purely national legislation. For the implementation of minimum taxation in the EU, a final harmonization by
means of a secondary law measure is mandatory in order to prevent possible violations of
primary law and to clarify the relationship to existing directives.

Cf. Calliess/Ruffert, Art. 288 TFEU, marginal no. 8 et seq.
See e.g. ECJ judgment of 20.12.2017, C-504/16 and C-613/16, Deister Holding and Juhler Holding, ECLI:EU:C:2017:1009, para
45; of 12.11.2015, C-198/14, Visnapuu, ECLI:EU:C:2015:751, para 40.
107 Cf. Schönfeld, in JbFAStR 2018/2019, General Topic 1, Case 2, p. 30, specifically on the ATAD p. 35.
108 See e.g. ECJ judgment of 20.12.2017, C-504/16 and C-613/16, Deister Holding and Juhler Holding, ECLI:EU:C:2017:1009, para 45,
noting that the abuse clause of Article 1(2) of the Parent-Subsidiary Directive does not constitute such final harmonization.
109 Cf. Noguiera, WTJ 2020, 486 f., who considers it unlikely to formulate a substance carve-out that satisfies proportionality. He
assumes that it must be possible to provide counter-evidence for actual economic activities or evidence that the situation is not
purely artificial and that a "formulaic substance carve-out" would not satisfy this requirement. Similarly, Becker/English (2021),
Implementing an International Effective Minimum Tax in the EU, p. 51 et seq. , working paper available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3892160; Brokelind, Bulletin for International Taxation, May 2021, p. 217 f.
110 Cf. in this sense Schön, Zur Grundfreiheitenbindung des Unionsgesetzgebers im Europäischen Gesellschaftsrecht, FS Windbichler, p. 1046 f.
105
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5.3 Challenge of implementation by means of a directive
According to Art. 288 (3) TFEU, a directive is "binding, as to the result to be achieved, upon
each Member State to which it is addressed, but shall leave to the national authorities the
choice of form and methods". In this respect, it differs from the regulation under Article
288 (2) TFEU, which has direct effect. In principle, directives serve to harmonies laws,
whereas regulations originally served to unify laws. However, these differences have become increasingly blurred, as directives also often have a high level of detail and thus aim
for full harmonization.111 This is permissible under Union law and, depending on the subject matter to be regulated, sometimes unavoidable. 112
In the old subsidiarity protocol113, the Union legislator was basically instructed to give preference to directives over regulations as a form of action that preserves sovereignty.114
However, the question arises as to whether the challenges in the present case call for a
classic harmonization of laws, or whether full harmonization should not rather be the
standard for action anyway. As already described in section 5.1, it is essential from the
point of view of business to implement the OECD requirements as uniformly as possible
worldwide, or at least within the EU/EEA, as otherwise there is a risk of considerable additional compliance costs and double taxation.
However, the more detailed a directive regulates a subject, i.e. the more full harmonization is sought through a directive, the more a disadvantage of enacting directives to harmonize domestic laws becomes important: Due to the principle of unanimity in the adoption and amendment of directives, as well as due to the procedure for implementing legislation in the member states that is still required after an amendment, subsequent amendments to the regulatory content are often no longer possible or at least cumbersome to
implement. The question is therefore whether there are secondary harmonization
measures which, on the one hand, ensure that the rules on global minimum taxation do
not lead to an infringement of the Fundamental Freedoms (and would accordingly have to
remain inapplicable), and, on the other hand, avoid as far as possible the rigidity following
a harmonization via a directive.
First of all, it should be taken into account that the OECD regulations themselves only represent a so-called common approach: There is no obligation for the members of the Inclusive Framework to implement them, but those countries that want to implement such
rules are obliged to follow the OECD results (including the model rules and the explanations). Corresponding regulations are in principle also possible within the EU (and were
also to be preferred under the old subsidiarity protocol115), as the example of the Capital
Directive shows. While the original version 116 from 1969 still prescribed the levying of such

Cf. Streinz, Art. 288 TFEU, para. 54 et seq.
Cf. Calliess/Ruffert, Art. 288 TFEU, para. 25.
113 Cf. Protocol (No 30) on the application of the principles of subsidiarity and proportionality (1997), contained in OJ V.
29.12.2006, C 321 E/308.
114 Cf. Streinz, Art. 288 TFEU, para. 54 et seq.
115 Cf. point 6 of the Protocol (No. 30) on the application of the principles of subsidiarity and proportionality (1997).
116 Council Directive 69/335/EEC of 17.07.1969 concerning indirect taxes on the raising of capital, OJ L 249/25.
111
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a tax, later versions of the directive117 in principle banned the introduction or increase of
capital duties, but at the same time prescribed some details for those member states that
continued to levy such a tax. As a result, however, even "framework directives" with
greater scope for implementation are not an independent secondary law measure, but
only a political category. 118
Directives can thus achieve a varying intensity of secondary law harmonization within a
range from detailed full harmonization to the specification of a rough framework. At the
same time, however, it is also clear that the conflict described at the beginning between
immunizing national transposition laws against primary law on the one hand and avoiding
rigidity on the other can only be resolved - if at all - in such a way that the measure that
may result in a restriction of Fundamental Freedoms is harmonized conclusively, but at the
same time flexibility in details is maintained.
If flexibility is maintained at Member State level, however, there is a risk of inconsistent
application of the rules on global minimum taxation already within the EU, which (as outlined in section 5.1 is fundamentally undesirable. Therefore, measures could be considered
that allow flexibility at the Union level. The question therefore arises as to whether other
legal acts not explicitly mentioned in Art. 288 TFEU could constitute a supplement to implementation by means of a directive. First of all, the legal acts mentioned in Art. 288 TFEU
are not exhaustive.119 Art. 290 TFEU explicitly allows that "the Commission may be empowered to adopt non-legislative acts of general application to supplement or amend certain non-essential elements of the legislative act concerned" (so-called delegated acts).
The provision serves to simplify and accelerate certain detailed work on regulatory complexes, as is also known from the Member States.120 For example, we know numerous legal acts from state aid law that have significant binding effect, so that they almost have
the character of law, namely the legal act of a "communication" of the Commission as well
as "guidelines". 121
It could therefore be considered, for example, to regulate the rules on the details of profit
determination in the context of global minimum taxation in a delegated act, so that adjustments to newer developments or findings do not have to go through the onerous process
of amending the directive. However, at least the comparison with the notices and guidelines in the area of state aid law is only permissible to a limited extent: In the field of state
aid law, the Communication or the Guidelines primarily regulate how the Commission carries out in detail the task assigned to it under the Treaties. In contrast, supposed technical
details of global minimum taxation (such as the determination of profits) would address
national sovereignty in its core area - state financing through tax collection. Even if one
were to consider it possible and sensible from the perspective of EU law to harmonize

Cf. currently Council Directive 2008/7/EC of 12.02.2008 concerning indirect taxes on the raising of capital, OJ L 46/11, last
amended by Council Directive 2013/13/EU of 13.05.2013 adapting certain Directives in the field of taxation, by reason of the accession of the Republic of Croatia, OJ L 141/30.
118 Cf. Calliess/Ruffert, Art. 288 TFEU, para. 25; in detail on the Framework Directive Korkea-aho, E., Legal Interpretation of EU
Framework Directives: A soft law approach, In: European law review 40 (2015), 1, pp. 70-88.
119 Cf. Calliess/Ruffert, Art. 288 TFEU, marginal no. 98 et seq.
120 Cf. Grabitz/Hilf/Nettesheim, Art. 290 TFEU, para. 12 with further references.
121 Cf. on these legal acts Calliess/Ruffert, Art. 288 TFEU, para. 102
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parts of the global minimum taxation with legal acts other than those explicitly mentioned
in Art. 288 TFEU or with delegated acts according to Art. 290 TFEU, this would probably be
untenable from the perspective of national constitutional law, since an intervention would
be based on an action of an EU authority that is not democratically legitimized. In this context, a violation of Article 17 in conjunction with Article 52 of the EU Charter of Fundamental Rights would also have to be discussed. 122
Therefore, flexibility, insofar as one wants to retain it, can only remain at the level of the
member states. The member states can then, within the framework of their tax sovereignty, determine the details that are not conclusively regulated by the Directive. This inevitably creates the risk that the global minimum taxation is not implemented in a fully
harmonized way within the EU. To a certain extent, however, this inconsistency seems
acceptable, provided that it does not jeopardize the level-playing field and, in particular,
that mutual recognition of the rules is maintained. Ultimately, a multinational company
would only be subject to one implementation of the rules within the EU. This is a fundamental difference between the global minimum taxation and, for example, the anti-hybrid
rules of ATAD2. Here, a slightly inconsistent implementation means that the imported mismatch rules (in Germany: § 4k para. 5 EStG) must also be considered if a payment is routed
through one or more other EU states, so that the anti-hybrid rules of several states can be
applicable to a structure at the same time. In contrast, within a multinational company
resident in one EU member state, only one IIR would apply (and the UTPR would be
switched off). Therefore, minor deviations, e.g. in determining the tax base, are not as relevant as in other areas.
Conclusion
In order to be able to introduce binding global minimum taxation rules within the EU, both
IIR and UTPR must be enacted by secondary law resulting in a final harmonization.123 If one
wants to have flexibility in the details of the design, this presupposes that this scope for
design can be shaped by the member states within the framework of their respective
constitutional requirements; locating flexibility at the level of the EU or the Commission
does not appear possible. However, as only one IIR of the state of residence of the UPE
would apply in a group, smaller deviations between the implementation rules of the member states appear to be easier to accept than, for example, with the anti-hybrid rules.
If the EU issues a directive to implement the global minimum tax and this would result in
conflicts with (older) provisions of other EU directives, it would first have to be examined
whether this already constitutes an implied amendment of the older directive; if this is not
the case, the principle of "lex posterior derogat legi priori" applies,124 so that the newer

On the reservation of the law in the case of tax interventions in property Kokott, Das Steuerrecht der Europäischen Union, § 4
Rz. 48; § 2 Rz. 9 ff.
123 It should be noted that this does not remove all doubts about primary law compatibility. For example, Brokelind, Bulletin for
International Taxation, May 2021, p. 212 (217) argues that the formulaic substance-based carve-out of the IIR must be based on
the corresponding rule of Art. 7(2)(a) of the ATAD, so that a purely formulaic clause is not sufficient. However, with Schön, Zur
Grundfreiheitenbindung des Unionsgesetzgebers im Europäischen Gesellschaftsrecht, FS Windbichler, p. 1046 f., we assume that
the Union legislature can regulate the new legal area of a global minimum taxation in consideration of the different purposes.
124 Cf. Grabitz/Hilf/Nettesheim, Art. 288 TFEU, para. 228 f. with further references.
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directive takes precedence and the member states are obliged to implement these provisions. For reasons of legal clarity, especially in view of the fact that the provisions of the
directives still have to be transformed into national law, the EU should, however, resolve
recognized conflicts by amending the old directives. In the context of such an amendment
of old directives, non-mandatory but sensible adjustments could then also be made, e.g. a
deletion of regulations that are no longer necessary in parallel to the global minimum taxation because there is an overlap in the scope of application.
The design of the policy should take into account the requirements already mentioned in
section 5.1 from the perspective of companies.
– The Directive should be closely aligned with the OECD requirements in order to ensure
a level playing field.
– The directive should build on existing harmonization measures in order to use a data
basis that is as easy to collect as possible.
– The Directive should include clear guidance on carry-forwards and carry-backs, as well
as on subsequent adjustments to the tax charge, and use existing dispute resolution
tools and the broadest possible definition of covered taxes within the EU to minimize
double taxation risks. At the same time, the directive should ensure that interactions
with existing directives are avoided or appropriately addressed - for example, taxation
under the IIR should be considered a relevant inclusion for the purposes of the antihybrid rules.
– The directive should ensure a final harmonization of the core areas in a set of rules that
is as stable as possible; smaller details should be left to the member states to be developed in order to maintain the necessary flexibility.
– The directive should be accompanied by an adjustment of existing directives, for example to allow member states not to apply CFC-rules within the scope of the global minimum taxation.
– The Directive should in any case take up the OECD's considerations on further administrative simplifications elaborated by Schanz/Englisch et. al. 125

Cf. the presentation by Schanz at the annual conference of the IStR (Internationales Steuerrecht) of 11.11.2021 on the "Tax
Administrative Guidelines", page 26 et seq.
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